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 2 Bangladeshi asylum seekers were held in the transit zone 
situated on the border between Hungary and Serbia for 23 
days. They could not leave the zone towards inner Hungary as 
the zone was surrounded by a fence and guarded. 

 Following the final inadmissibility decision they were removed 
from Hungary. The inadmissibility decision was based on the 
Government Decree listing Serbia – the last country through 
which the applicants had transited – as a safe third country. 



 The applicants complained that:

 their placement in the transit zone was arbitrary detention (Article 
5(1)) against which they had no judicial remedy (Article 5(4)).

 the conditions inside the transit zone breached Article 3 and that 
they had no possibility to complain about the conditions (Article 
13). 

 their expulsion to Serbia exposed them to the risk of inhuman and
degrading treatment (Article 3) and that the remedy against a 
negative asylum decision was not effective (Article 13).



 Unlawful detention – violation of Article 5(1)

 The confinement of two asylum-seekers in the transit zone amounted to 
de facto deprivation of liberty.

 The Court dismissed the government’s argument that the applicants 
could voluntarily leave the zone in the direction of Serbia, as this could 
potentially be used against their asylum claims and could amount to 
refoulement. 

 No formal decision with reasoning and no precise legal basis, which 
made impossible for the applicants to initiate a proceeding contesting 
the lawfulness of the detention. 

 No effective judicial review of detention – violation of Article 5(4)

 New legislation: transit zone defined as the place of compulsory 
confinement BUT still not considered detention, applied 
automatically.



 Conditions in detention – no violation of Article 3

 Despite post-traumatic stress disorder 

 Narrowing down the ‘vulnerability approach’ from M.S.S. v. Belgium 
and Greece (asylum seekers are to be considered particularly 
vulnerable because of everything they have been through) 

 The applicants ‘were not more vulnerable than any other adult 
asylum-seeker detained at that time’ - the events in Bangladesh, 
which gave rise to the applicants’ flights, had happened several 
years before their arrival to Hungary.

BUT 

 17 Rules 39 recently granted in „more vulnerable cases”

 No effective remedy to challenge the conditions in detention –
violation of Article 13 in compliance with Article 3



 Based on issues of general importance (not the clarification of a 
legal provision or its application)

 The chamber judgement is in conformity with the principles of 
existing case law, but is this approach still effective? 

 Arguments of the mass migration, increased national security 
risk 

 Existing case law has generated mass abuses of the asylum 
system and effective handling of migration is made impossible

 Hungary simply transposed the EU law, so if the Court sees a 
problem, there is a problem between EU law and Convention

 Gov. implied that certain group of people should have less 
Convention rights guaranteed



 Asylum application does not mean entry becomes authorised, until 
someone is admitted to the territory, Convention rights do not apply 
and those in transit are not yet permitted to the territory 

 No place of detention can be left at free will so this is not detention, 
but a waiting zones pending determination of someone’s right to 
enter the territory, so leaving in direction of Hungary is an inherent 
limitation and not a deprivation of liberty

 If someone voluntarily applies to be admitted in the jurisdiction the 
resulting confinement is not de facto detention

 Contrasting the Amuur v. France, no negotiations needed with 
Serbia

 Applicants were not genuine asylum seekers and faced no harm if 
going back to Serbia,  habeas corpus rights should only be granted 
to those who can prove before any decision on that issue that they 
face ill-treatment upon leaving the country where they seek refuge.



 Not claiming unconditional right for asylum seekers to enter and remain in 
Hungary, but if detention is used, it should be based on law and respect 
necessary safeguards

 Whether a place constitutes deprivation of liberty depends on wide range 
of factors (type, duration, effects and manner of implementation of the 
restrictive measures, degree of supervision and control, extent of isolation, 
availability of social contacts)

 Amuur v. France, Shamsa v. Poland, Riad and Idiab v. Belgium - possibility 
to voluntarily leave does not exclude detention 

 Lack of acceptance of the asylum seekers by the receiving country is a 
relevant fact (Amuur v. France)

 Detention even if  a person has given himself up to be taken into detention  
(H.L. v. the UK, Stanev v. Bulgaria).

 Arguability of the non-refoulement claim is not a decisive factor whether 
there is a deprivation of liberty. Everyone has a right to ask for asylum 
(A.E.A. v. Greece), everyone should have habeas corpus rights as long as 
waiting for the decision on his asylum claim, or return



 No legal basis, no decision, no information, no legal certainty (Khlaifia
v. Italy)

 Lack of individualised assessment regarding necessity and 
proportionality (O.M. v. Hungary)

 Gov. claims that the applicants should have known the legal basis of 
their detention, but at the same time they claim the applicants were not 
detained

 Conditions: more vulnerable because of PTSD, CPT used selectively, 
personal space below required minimum.
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